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Introduction 

[1] The Plaintiff Imor Capital Corp [Imor] is a secured creditor of the Defendant Horizon 

Commercial Development Corp [Horizon], a company now in receivership. 

[2]  The assets of Horizon have been sold and distributed except for the sum of $134,200.52, 

which is the subject of this application.  



Page: 2 

 

[3] Horizon owned a student residence at MacEwan University. The monies represent 

security deposits paid by two groups of tenants: tenants whose lease agreements had ended 

before the receivership, and tenants residing at the time of the receivership. 

[4] Horizon was subject to the Residential Tenancies Act, SA 2004, c R-17.1 [RTA], which 

mandates that security deposits paid by tenants be held in a separate, interest-bearing trust 

account.  

[5] Horizon failed to do this, giving rise to competing claims to the funds. Imor argues that in 

both instances, the security deposits paid form part of Horizon’s estate and it is entitled to these 

funds as a secured creditor. 

[6] It is well established that deemed trusts created through provincial legislation cannot 

trump the distribution scheme established under the Bankruptcy and Insolvency Act, RSC 1985, c 

B-3 [BIA], unless the requirements of a general trust are satisfied: certainty of intention, certainty 

of objects,  and certainty of subject matter (see British Columbia v Henfrey Samson Belair Ltd, 

[1989] 2 SCR 24, 59 DLR (4th) 726 [Henfrey Samson] at para 15). 

[7] Imor concedes certainties of intention and objects are likely satisfied, but argues the trust 

fails because there is no certainty of subject matter as Horizon either co-mingled the trust funds 

in its operating account, or the trust funds have been dissipated, or are otherwise unaccounted 

for.  

[8] Thus, the central issue in this case is whether the security deposits are subject to a valid 

trust under general law and specifically, whether certainty of subject matter exists. The answer to 

this question turns on the following issues: 

1. whether co-mingling the funds destroyed the trust; 

2. if not, whether the trust funds can be sufficiently identified or traced; and 

3. whether, on the facts of this case, the trust was replenished for the benefit of the 

intended beneficiaries. 

[9] Before turning to these issues, I will provide some background facts, derived from the 

Affidavits of  Kristin Gray, Assistant Vice-President with Bowra Group Inc [the Receiver] sworn 

September 6, 2017  and October 4, 2017 and the Second Report of the Receiver filed September 

6, 2017. 

Background 

[10] Horizon, incorporated in 2012, developed a 120- unit (311- bedroom) student residence 

adjacent to MacEwan University [the Residence]. This was Horizon’s sole asset.  

[11] Horizon obtained financing through a first mortgage with People’s Trust and second and 

third mortgages with Imor. As of August 2016, People’s was owed approximately $15.1 million 

and Imor approximately $12.5 million.  

[12] The Residence was managed by Campus Living Centre [CLC].  CLC was responsible for 

signing lease agreements, collecting and holding security deposits, collecting rent, and managing 

the day- to- day operations of the Residence. 
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[13] The Tenant Room Lease between the tenants and Horizon referred to a “Damage 

Deposit” and the date it was received, but the lease agreement did not reference the RTA or 

indicate the deposit would be held in trust.  

[14] CLC complied with the RTA, depositing all security deposits received from tenants into a 

trust account with Royal Bank of Canada [RBC]. 

The Pre-Receivership Tenants 

[15] Between June 9, 2016 and July 8, 2016, prior to the receivership, CLC issued from its 

trust account with RBC, 87 cheques to individual payees [the Pre-Receivership Tenants] totalling 

$74,898.64.  The cheques represented the return of the security deposit paid by each tenant and 

ranged between $379.50 and $1700.  Instead of mailing these cheques directly to the payees, 

CLC sent the cheques to Horizon for distribution to the Pre-Receivership Tenants. 

[16] Rather than return the cheques to the payees, Horizon forged the signatures of the payees 

and, between June 28, 2016 and August 6, 2016, deposited the 87 cheques into its operating 

account at ATB Financial [ATB].  Horizon held no trust account. 

[17] On August 8, 2016, Bowra Group Inc was appointed as Horizon’s Receiver [the 

Receiver] under a general security agreement granted by Horizon in favour of Imor. A 

Certificate of Appointment was issued August 26, 2016, appointing the Receiver as insolvency 

trustee of Horizon. 

[18] On August 8, 2016, the balance in the ATB account was $12,148.21. 

[19] On August 10, 2016, the Receiver attended at ATB and froze Horizon’s account.  

[20] At some point, unclear from the evidence, RBC learned that Horizon had forged the 

payees’ signatures and demanded reimbursement from ATB. ATB concluded it was liable for the 

tort of conversion when it negotiated and paid out on forged endorsements. Conversion is a strict 

liability tort: Teva Canada Limited v TD Canada Trust, 2017 SCC 51 at para 3. Between 

August 16, 2016 and October 7, 2016, ATB charged back the sum of $74,898.64, plus applicable 

charge-back fees, to Horizon’s operating account. 

[21] The sum of $74,898.64 was sent by ATB to RBC and deposited back into CLC’s trust 

account with RBC. It is unknown when this was done or whether this was done in a series of 

transactions or in one transaction. At some point, CLC forwarded this amount to the Receiver, 

but the circumstances surrounding this decision are not in evidence. The dates and particulars of 

these transactions are unknown, as the RBC account information is not in evidence either. 

The Post-Receivership Tenants  

[22] The Receiver took steps to set up its own accounts for Horizon’s deposits and 

withdrawals, including a trust account for incoming students’ security deposits. There was a lag 

time in setting up the Receiver’s accounts. For a brief period, the Receiver collected first 

month’s rents and security deposits and deposited these into Horizon’s ATB account. The 

Receiver intended to “sweep” the new rents and security deposits from Horizon’s ATB account 

into the Receiver’s new operating account and trust account, respectively. 

[23] The Receiver reconciled the first month’s rents and security deposits received on behalf 

of new tenants during this interval and credited them to the new tenants. 
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[24] When the Receiver was appointed, 180 tenants lived in the Residence. CLC provided the 

Receiver with all security deposits it held in trust. The Receiver reconciled Horizon’s records 

and determined security deposits totalling $59,301.88 for 68 tenants [the Post-Receivership 

Tenants], were unaccounted for [the Missing Deposits].   

[25] The Receiver later learned the Missing Deposits had been paid by the Post-Receivership 

Tenants directly to Horizon or to its related entities, not to CLC.  Horizon never forwarded the 

Missing Deposits to CLC, nor did it have its own trust account. The Receiver does not know 

what became of these funds. 

History of the Receivership Proceedings 

[26] On August 23, 2016, the Receiver was appointed by court order. 

[27] On July 11, 2017, the Receiver obtained an Order approving the sale of the Residence to 

1937394 Alberta Ltd as contemplated in an Offer to Purchase dated February 16, 2017. The 

Residence was sold for $28.25 million.  Notably, the Order contained a vesting clause which 

read in part: 

... all of the Debtors’ right, title and interest in and to the Purchased Assets 

described in the Sale Agreement shall vest absolutely in the name of the 

Purchaser (or its nominee) free and clear of and from any and all security interests 

(whether contractual, statutory, or otherwise), hypothecs, caveats, mortgages, 

trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, 

executions, levies, charges or other financial or monetary claims, whether or not 

they have attached or been perfected, registered or filed and whether secured, 

unsecured or otherwise...trust or deemed trust whether contractual, statutory or 

otherwise [emphasis added]. 

[28] The Receiver acknowledges that the affected tenants were not served with notice of the 

July 11, 2017 application, nor was the issue of security deposits brought to the Justice’s attention 

before the Order was granted.  

[29] The sale of the Residence closed and the Receiver held the sale funds pending Court 

approval of the distribution of those funds. 

[30] In its Second Report to the Court filed September 6, 2017, the Receiver flagged the issue 

of the security deposits. The Receiver reported it had obtained a legal opinion that both groups of 

tenants should be considered unsecured creditors, having no priority to the funds. In the 

Receiver’s view, because the individual claims of the Pre-Receivership Tenants could not be 

specifically traced to the funds held by the Receiver at the time of its appointment, no trust 

existed. With the Post-Receivership Tenants, the Receiver was unable to identify or trace those 

funds and therefore concluded no trust existed under general law. 

[31] Before the Application came before me on September 21, 2017, I asked the Receiver to 

provide a legal brief on this issue. As the issue of priority to the security deposits was the sole 

remaining issue, Imor requested that the Receiver be discharged and Imor be allowed to argue 

the issue of priority to these funds.   

[32] On September 21, 2017, Orders were granted approving distributions to various creditors  

(including Imor), discharging the Receiver and directing Imor to take steps to ensure notice of 
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the application on all affected tenants. The sum of $134,200.52 was ordered held in trust by 

Imor’s counsel.  

[33] The application was adjourned to November 23, 2017 and Imor advised that through a 

combination of its dedicated website, email and regular mail, all but eight of the 173 affected 

creditors received notice of the application. While a number of tenants were in the courtroom, no 

submissions, written or oral, were made on their behalf. 

[34] With that background, I turn to the applicable legislation. 

Applicable Legislation 

[35] In Alberta, a landlord’s obligations are set out in s 44 of the RTA:  

44(1) A landlord shall 

(a) deposit each security deposit consisting of money received by the 

landlord into an interest-bearing trust account at a bank, treasury 

branch, credit union or trust corporation in Alberta within 2 banking 

days after receiving the deposit, and 

(b) ensure that the security deposit remains in trust until it is disposed of in 

accordance with this Act and the regulations. 

(2) A landlord is the trustee of the money in a trust account on behalf of the tenant 

who paid it or, if the tenant has assigned the residential tenancy agreement with 

the consent of the landlord under section 22, the assignee. 

(3) A landlord shall deposit only money that is a security deposit in the trust 

account. 

(4) Money in the trust account is subject to this Act and the regulations and to the 

provisions of the residential tenancy agreement respecting security deposits that 

are not in conflict with this Act or the regulations. 

... 

[36]  Section 47 of the RTA impresses the obligation to hold security deposits in trust, 

on any subsequent landlord: 

47(1) A person who acquires the interest of a landlord in residential premises has 

the rights and is subject to the obligations of the previous landlord with respect to 

a security deposit paid to the previous landlord in respect of the residential 

premises. 

(2) A person who acquires the interest of a landlord in residential premises shall, 

within a reasonable time after acquiring the interest and without cost to the tenant, 

serve on the tenant 

(a) a notice of landlord that meets the requirements of section 18, and  

(b) a statement setting out the amount of the security deposit and interest, 

calculated in accordance with the regulations, standing to the tenant’s 

credit as of the date the person acquired the interest in the residential 

premises. 
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[37] Under the distribution scheme of the BIA, trust property in the hands of the bankrupt is 

exempt from distribution to creditors:  

67 (1) The property of a bankrupt divisible among his creditors shall not comprise  

(a) property held by the bankrupt in trust for any other person. 

[38] The issue is whether the security deposits of either or both groups of tenants fall within    

s 67(1)(a) of the BIA, and therefore are exempt from distribution to Imor.  

Analysis 

Jurisprudence on BIA and Provincial Legislation 

[39] An analysis of the interplay between provincial legislation deeming or creating a trust 

and the distribution scheme created by the BIA begins with the Supreme Court of Canada’s 

decision in British Columbia v Henfrey Samson Belair Ltd, [1989] 2 SCR 24, 59 DLR (4th) 

726 [Henfrey Samson], which considered s 47(a)  of the Bankruptcy Act, the predecessor to s 

67(1)(a) of the BIA. 

[40] In that case, the Supreme Court examined whether the Social Service Tax Act, RSBC 

1979, c. 388, which created a statutory deemed trust for monies collected, gave the province 

priority over all other creditors. The applicable section of the Social Service Tax Act deemed the 

merchant collecting the sales tax to hold it in trust for the provincial Crown and deemed it to be 

held separate and apart from the merchant’s own money or assets. Further, the legislation 

purported to create a lien and charge on the entire assets of the bankrupt merchant, as if it were a 

secured claim.  

[41] Noting that bankruptcy and insolvency are matters of exclusive federal jurisdiction, the 

majority of the Supreme Court held that a statutory trust created through provincial legislation, 

without more, cannot re-order priorities and supersede the provisions of the BIA to defeat the 

distribution scheme outlined in the BIA. The mischief avoided is permitting different schemes of 

distribution between provinces through the creation of provincial statutory trusts.  

[42] Although some authority exists suggesting a provincial statutory trust can never be 

exempt under s 67(1)(a) of the BIA, that suggestion was expressly rejected by Slatter JA in Iona 

Contractors Ltd v Guarantee Company of North America, 2015 ABCA 240 [Iona], leave to 

appeal refused [2015] SCCA No 404. Referring to Henfrey Samson and the Court of Appeal’s 

earlier decision in Bassano Growers Ltd. v Price Waterhouse Ltd, 1998 ABCA 198, Slatter JA 

concluded, at paras 34-36, that statutory trusts can fall within s 67(1)(1) of the BIA and be 

exempt from distribution if the trust qualifies as a trust under the general principles of law. 

General principles require three certainties: certainty of intention, certainty of objects, and 

certainty of subject matter.  

[43] In Husky Oil Operations Ltd v Minister of National Revenue, [1995] 3 SCR 453, 26 OR 

(3d) 81, the Supreme Court reviewed the effect of provincial legislation intruding into the federal 

domain of bankruptcy and insolvency. The majority of the Court held that the doctrine of 

paramountcy, which arises where there is clear operational conflict between valid federal and 

provincial legislation, requires that the provincial legislation be declared inoperable to the extent 

of the conflict. The Court summarized the principles arising from the Court’s quartet of decisions 

in the area, including Henfrey Samson (at paras 32 and 39):  
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(1) provinces cannot create priorities between creditors or change the scheme of 

distribution on bankruptcy under s. 136(1) of the Bankruptcy Act; 

(2) while provincial legislation may validly affect priorities in a non-bankruptcy 

situation, once bankruptcy has occurred section 136(1) of the Bankruptcy Act 

determines the status and priority of the claims specifically dealt with in that 

section; 

(3) if the provinces would create their own priorities or affect priorities under the 

Bankruptcy Act this would invite a different scheme of distribution on 

bankruptcy from province to province, an unacceptable situation; 

(4) the definition of terms such as “secured creditor”, if defined under the 

Bankruptcy Act, must be interpreted in bankruptcy cases as defined by the 

federal Parliament, not the provincial legislatures. Provinces cannot affect 

how such terms are defined for purposes of the Bankruptcy Act... 

... 

(5) in determining the relationship between provincial legislation and the 

Bankruptcy Act, the form of the provincial interest created must not be 

allowed to triumph over its substance. The provinces are not entitled to do 

indirectly what they are prohibited from doing directly; and 

(6) there need not be any provincial intention to intrude into the exclusive federal 

sphere of bankruptcy and to conflict with the order of priorities of the 

Bankruptcy Act in order to render the provincial law inapplicable. It is 

sufficient that the effect of provincial legislation is to do so. 

[44] With those principles in mind, I turn to the first issue. 

Does Co-Mingling of Funds Destroy the Trust?  

[45] In Henfrey Samson, as in most such cases involving statutory trusts, certainty of 

intention and certainty of objects were not in dispute. In the case before me, Imor fairly concedes 

that certainty of intention and certainty of objects have likely been satisfied.  Indeed this is 

correct, as the provisions of the RTA identify certainty of intention (that security deposits paid by 

tenants be held in trust) and certainty of objects (the students who have paid the deposits). 

[46] The dispute usually centers on whether certainty of subject matter exists. That is the case 

here. Imor argues there is no certainty of subject matter because the deposits cannot be identified 

or traced through Horizon’s ATB account at the time of the Receiver’s appointment.  Imor 

therefore argues the funds are not exempt from distribution and both groups of tenants are 

unsecured creditors within the meaning of the BIA.  

[47]  Imor’s argument suggests that co-mingling of funds precludes both the identification and 

tracing of trust funds, relying on the Ontario Court of Appeal decision in GMAC Commercial 

Credit Corporation – Canada v TCT Logistics Inc (2005), 74 OR (3d) 382, 7 CBR (5th) 202 

(CA) [GMAC].   

[48] In GMAC, TCT Logistics operated a freight brokerage and warehouse business in 

Canada and the US. A regulation under the Truck Transportation Act, RSO 1990, c T 22 

mandated that TCT place that portion of accounts receivable relating to the charges of the carrier 
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into a separate trust account. TCT did not do so, depositing the funds into its operating account. 

The motion judge found TCT’s computer accounting program identified the funds collected on 

behalf of the carriers and held the trust funds were sufficiently identified. 

[49] The Court of Appeal allowed the appeal, concluding that once purported trust funds were 

co-mingled with other funds, they lost their character as trust funds. The Court stated at para 20: 

In my view, the facts in this case regarding how the funds were held and 

accounted for are not distinguishable from the Henfrey Samson Belair case, and 

consequently, the legal result must also be the same. The funds relating to the 

carriers’ fees collected by TCT prior to January 24, 2002 lost their character as 

trust funds when they were not segregated and were co-mingled with other 

TCT funds [emphasis added]. 

[50]  A literal interpretation of this passage suggests that once trust funds are co-mingled, the 

trust ceases to exist and it is unnecessary to examine whether the funds are otherwise traceable or 

identifiable. In my view, this interpretation is neither correct in law nor consistent with 

subsequent jurisprudence. 

[51]  First, the Court in GMAC concluded that the facts in that case were not distinguishable 

from the facts in Henfrey Samson and the same legal result must follow. But key factual 

differences did exist. The legislation in Henfrey Samsen deemed the taxes collected to be held in 

trust and deemed the funds collected to be held separate and apart from the assets of the 

collector. The legislation went further to provide that the unpaid tax formed a lien and charge on 

all assets of the collector, in the nature of a secured debt. 

[52] In GMAC, as in the case before me, the legislation did not deem the funds to be held in 

trust, but rather, mandated that the funds be placed in a separate trust account. The intention of 

the legislation was to avoid any issue of co-mingling. Further, the regulation in GMAC did not 

attempt to expand the reach of the trust beyond those amounts collected on behalf of the carriers. 

These are key factual differences that, in my respectful view, may properly lead to a different 

result.  

[53] Second, despite the fact TCT’s computer accounting program identified the funds 

collected on behalf of the carriers, the Court, relying on Henfrey Samson, declined to find a trust 

for their benefit, concluding the co-mingling of funds served to destroy the fund’s character as 

trust funds. 

[54] But Henfrey Samson is not authority for the proposition that co-mingling destroys a 

trust. The trust in Henfrey Samson did not fail because the funds were co-mingled but because, 

on the facts before the Court, tracing or identification of the trust funds was not possible. As 

McLachlin J stated at p 35: 

If the money collected for tax is identifiable or traceable, then the true state of 

affairs conforms with the ordinary meaning of “trust” and the money is 

exempt from distribution to creditors by reason of s. 47(a). If, on the other hand, 

the money has been converted to other property and cannot be traced, there is no 

“property held...in trust” under s.47(a) [emphasis added]. 

[55] On the heels of GMAC, the Ontario Court of Appeal decided Graphicshoppe Ltd, Re 

(2005), 78 OR (3d) 401, 260 DLR (4th) 713 (CA). Although the Court was split on whether a 

trust existed, the Court unanimously agreed that co-mingling, by itself, is not fatal to the 
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application of s 67(1)(a) of the BIA (at para 65 per Juriansz JA in dissent; at para 123 per 

Moldaver JA for the majority). 

[56] The conflict involved the pension contributions deducted from the paycheques of 

Graphicshoppe employees. It did not involve legislation creating a deemed trust. Graphicshoppe 

created a defined pension plan with London Life and was supposed to remit the employee 

contributions to the plan administrator, but in the months preceding bankruptcy, did not. 

[57] The majority decision held the employees’ claims under s 67(1)(a) must fail. In so 

concluding, they were not concerned with the co-mingling of funds, but rather, that the trust 

funds could not be traced. Notably, it was clear on the evidence that the employees’ pension 

contributions were totally dissipated before the bankruptcy, and therefore, tracing was not 

possible (at para 132).  

[58] Accordingly, Horizon’s co-mingling of trust funds with its own is not fatal to the trust. It 

must be determined whether, despite the co-mingling, the trust funds can be identified or traced. 

Can the Funds be Traced? 

The Post-Receivership Tenants 

[59] Tracing is a proprietary remedy at common law. The Saskatchewan Court of Appeal in  

Agricultural Credit Corp of Saskatchewan v Pettyjohn (1991), 90 Sask R 206;79 DLR (4
th

) 22 

(CA) defined tracing in the following terms, at para 55: 

Tracing at common law and equity is a proprietary remedy. It involves following 

an item of property either as it is transformed into other forms of property or, as it 

passes into other hands, so that the rights of a person in the original property may 

extend the new property. In establishing that one piece of property may be traced 

into another, it is necessary to establish a close and substantial connection 

between the two pieces of property, so that it is appropriate to allow the rights in 

the original property to flow through to the new property. The question has most 

often arisen in the context of a trust, when the trustee has improperly disposed of 

the trust assets. 

[60] It is unknown what Horizon did with the security deposits of these tenants, where they 

were deposited, and what use was made of the money. The trust funds cannot be either identified 

or traced.  

[61] There may be compelling policy reasons why a distinction should be made between  

statutory trusts where the legislation permits co-mingling of funds, and statutory trusts where the 

legislation mandates that the trust funds be placed in a separate trust account. After all, had Imor 

done what it should have done, no issue would arise. No one suggests that the RTA, if complied 

with, would not create a legitimate trust, both statutorily and under general law. This is 

evidenced by the Receiver acknowledging and honoring those deposits received in the interim 

period before its own accounts were established.  

[62] This fact did not sway the Court in GMAC, which declined to find a trust, even though 

the regulation in question compelled the bankrupt to place the carriers’ fees in a separate trust 

account.  I am unaware of any authority that exempts such trusts from the requirement that they 

constitute a trust under general law, and satisfy the three certainties. The Post-Receivership 

Tenants cannot establish certainty of subject matter and accordingly, the security deposits of 
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these tenants are not valid trusts under general law. The claims of the Post-Receivership Tenants 

must fail. 

The Pre-Receivership Tenants 

[63]  Imor points out that Horizon’s account held only $12,000 at the date the Receiver was 

appointed, and therefore, the bulk of the security deposits had been dissipated or converted to 

other property that cannot be traced. The foundation to Imor’s argument is that the trust monies, 

if they are to be exempt under s 67(1)(a) of the BIA, must be traceable through Horizon’s 

operating account at the time of the Receiver’s appointment. 

[64] I reject that argument. 

[65] It is indisputable that a complete and valid trust existed before the receivership for the 

benefit of the Pre-Receivership Tenants. 

[66] The provisions of the RTA were in place before the receivership. The security deposits 

were paid by the tenants and held in trust by CLC before the receivership. Cheques were issued 

payable to the tenants before the receivership. In every sense, the trust existed at the time of 

Horizon’s receivership. Had CLC retained possession of those cheques at the time of the 

receivership, the Receiver could lay no claim to those funds. 

[67] The intervening events were the fraudulent acts of Horizon, leading to co-mingling of the 

funds. There is no principled reason why these funds should accrue to the benefit of the secured 

creditor, Imor, rather than the Pre-Receivership Tenants, the beneficiaries of the trust. To be 

sure, equity lies with these tenants and to hold that these funds form part of Horizon’s estate 

would be a perverse result that cannot be justified. It has been said that the application of law to 

life should actually produce justice. Why should a creditor with no expectation of attaching these 

funds, end up receiving them through bankruptcy distribution because of the fraudulent acts of 

the bankrupt? 

Can the Trust Fund for the Pre-Receivership Tenants be Replenished? 

[68]  But in any event, the trust funds were replenished when ATB returned the sum of 

$78,898.64 to the trust account of RBC. The trust funds were identifiable and traceable and had 

all the hallmarks of a trust under general law: there was certainty of intent (security deposits paid 

by the tenants); certainty of objects (the individual payees who had paid them) and certainty of 

subject matter. 

[69]  A trust fund can be replenished when there is a clear intention to do so: Brookfield 

Bridge Lending Fund v Vanquish Oil & Gas Corp, 2009 ABCA 99 at paras 15-16. 

[70]  I am satisfied that when ATB returned the sum of $78,898.64 to CLC’s  trust account at 

RBC, it did so with the intention of replacing the fraudulently negotiated  trust funds and 

returning those funds for the benefit of the intended beneficiaries -  the Pre-Receivership 

Tenants.  This is the only logical inference to draw as the amount returned was the exact total of 

the 87 cheques that had been fraudulently endorsed by Horizon. Had that not been the case, ATB 

would have issued the payment directly to the Receiver.  

[71] Imor suggests that the $78,898.64 paid by ATB back to RBC are not  trust funds 

misappropriated by Horizon, but rather, an amount comprised of the following: 

a. the $7,498.19 in the ATB account as at August 10, 2017; 
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b. the sum of $31,987.39 (funds with no connection to the Pre-Receivership Tenants but 

rather  deposit cheques collected by the Receiver in the intervening period before it 

set up its own accounts); and 

c. $35,413.06 taken from overdraft. 

[72] There is nothing in the evidence to support either this breakdown or the assertion that this 

was ATB’s intention. While the Receiver may not have anticipated that ATB would have 

charged back these amounts to Horizon’s operating account after the account had apparently 

been frozen, that does not change the result. It is curious why in the circumstances, the Receiver 

requested those funds from CLC. Unfortunately, any exchange of correspondence between ATB, 

RBC, CLC and the Receiver was not in evidence. 

[73] Nor can the trust be defeated on the basis it was replenished after the receivership. In my 

view, there is no authority, nor any principled reason, why the timing should defeat the Pre-

Receivership Tenants’ claims. 

[74] In Iona, Slatter JA considered whether a trust must be in effect prior to the bankruptcy in 

order to be effective after bankruptcy and concluded there was no binding authority to that 

effect: at para 44. Noting that s 67(1)(a) of the BIA does not impose any temporal limit on when 

the trust arises, Slatter JA concluded that a requirement that the trust exist at the time of 

bankruptcy may produce anomalous results: Iona at para 44.  

[75] Iona dealt with holdback funds under a construction contact. The governing legislation 

was the Builders’ Lien Act, which reads that once a certificate of substantial performance is 

issued, payments made by the owner are held in trust for the benefit of persons (suppliers or 

subcontractors) who have not been paid.  

[76] The contractor, Iona, went bankrupt. At issue was the entitlement to almost a million 

dollars payable by the airport authority and whether those funds should go to Iona’s secured 

creditor or to the unpaid subcontractors.  This amount had not yet been issued to or received by 

Iona before its bankruptcy, and was held in trust pending resolution of the dispute. 

[77] The Court concluded that the funds should go to the subcontractors because nothing 

about the timing or formation of the trust or the bankruptcy would render the statutory trust 

inoperative and there was no intent or effect of the legislation to defeat the order of priorities 

under the BIA. As summarized in para 47: 

It can be accepted that a trust cannot be created after bankruptcy if its intent or 

effect is to defeat the order of priorities under the Bankruptcy and Insolvency Act. 

The trusts under the Builders Lien Act, however, have none of those attributes. 

The lien rights arise the minute the work is done, and the funds which are 

captured by the trust were quantified in the hands of the Airport Authority on the 

date of bankruptcy [citations omitted]. Nothing in this case about the timing of the 

formation of the trust or the bankruptcy would render the statutory trust invalid or 

inoperative.  

[78] I find this to be compelling reasoning and applicable to the case before me. The trust 

created under the RTA was valid and operative and remained so after the trust funds were 

replenished. The trust claims of the Pre-Receivership Tenants do not form part of Horizon’s 

estate. 
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Conclusion  

[79] The claims of the Pre-Receivership Tenants, totalling $78,898.64 fall within s 67(1)(a) of 

the BIA and are exempt from distribution. The trust claims of the Post-Receivership Tenants 

must fail. 

[80] Imor shall publish these Reasons on its dedicated website and take immediate steps to 

distribute the security deposits to the Pre-Receivership Tenants. It may not release any portion of 

the remaining funds held in trust until further Court Order. As a pre-requisite to any further 

application, Imor must file an Affidavit evidencing that the Pre-Receivership Tenants have 

acknowledged the return of their security deposit.  

[81] I remain seized of this matter. 

 

Heard on the 23
rd

 day of November, 2017. 

Dated at the City of Edmonton, Alberta this 16
th

 day of January, 2018. 

 

 

 

 

 

Dawn Pentelechuk 

J.C.Q.B.A. 
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Heather M.B. Ferris 

Lawson Lundell LLP 

 for the Applicant Imor Capital Corp. 

 

 

  

  

 

 


